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BOOK NOTICES. 

An Essay on Judicial Power and Unconstitutional Legislation. By 
Brinton Coxe, of the Bar of Philadelphia. Kay & Bro., Phila., 
1893, pp. 415. 

This is one of the most scholarly and elaborate monographs 
ever contributed to the study of American constitutional govern- 
ment. It was called out by the positions taken by the Supreme 
Court of the United States in The Legal Tender Case, no U. S., 
447, to the effect that the power of Congress to borrow money 
incidentally carries with it power to issue obligations for the 
money borrowed, in such form, and with such qualities as currency, 
as accord with the usage of sovereign governments. If, the 
author argues, Congress was thus clothed with the ordinary 
powers of sovereign governments, in respect to matters within its 
jurisdiction, it follows that Congress may fortify its laws, as other 
sovereignties have, by providing that their validity shall never be 
called in question by any court, unless such a provision is pro- 
hibited by the Constitution. He then argues that such a prohibi- 
tion is implied in Articles III. Sec. 2, and VI. Sec. 2, and that there 
the power to declare unconstitutional laws invalid is expressly 
conferred upon both the State and Federal Courts. In Marbury v. 
Madison, 1 Cranch. , Marshall rested this power mainly, if not wholly, 
on an implication, but such a foundation, Mr. Coxe declares, is no 
longer sufficient to support it against legislative encroachment, 
under the doctrine of The Legal Tender Case. The first project of 
Art. VI. Sec. 2, he shows clearly to have been put in form by the 
Congress of the Confederation, a few weeks before the opening of 
Convention that framed the Constitution, in a resolution declaring 
that the State legislatures cannot of right pass any acts for explain- 
ing, construing, limiting or counteracting any national treaties, 
" for that on being constitutionally made, ratified, and published, 
they become in virtue of the Confederation, part of the law of the 
land, and are not only independent of the will and power of such 
legislatures, but also binding and obligatory upon them. " In the 
form in which this principle is incorporated in our Constitution, an 
obligation is expressly imposed on the State judges to decide in 
controversies involving Federal questions, according to the Con- 
stitution of the United States, and the laws made in pursuance of it, 
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and the treaties of the United States, as the supreme law of the 
land, that is, the supreme law of their respective State. In Art. 
III. Sec. 2, the jurisdiction of the Federal Courts is declared in 
different language, but is certainly not less extensive. It extends 
to cases arising under the Constitution, or under any Act of Con- 
gress, without regard to whether it is or is not enacted in pursu- 
ance of the Constitution. That a judicial power of examining into 
laws to ascertain whether they are in accordance with the funda- 
mental principles of the government existed elsewhere, before the 
adoption of our Constitution, the author proves by a learned review 
of foreign precedents, beginning with the Roman Law. Such a 
jurisdiction, however, was commonly conferred by the legislative 
power, and revocable at its will; the general maxim of Conti- 
nental jurisprudence being that ejus est legem interpretari, cujus est 
legem condere. The cases in which the State Courts, before the 
adoption of the Constitution of the United States, ventured to hold 
State laws unconstitutional, are reviewed with care, though no 
mention is made of the Symsbury Case, Kirby 447, in which, in 
1785, the Superior Court of Connecticut, following a precedent 
set bjr the Supreme Court of Errors, in 1784, held that an Act of 
the State Legislature purporting to curtail the boundaries of a 
township which it had previously granted, "could not legally 
operate " to abridge the property rights of the grantees, without 
their assent, though it would alter the boundaries of the township 
as a political corporation. 

The Law of Contracts. By Theophilus Parsons, LL. D. Eighth 
Edition. Edited by Samuel Williston. Little, Brown & Co., 
Boston, 1893. 

Professor Parson's work on contracts has long been a favorite 
one with the profession by reason of its comprehensiveness ; and 
with instructors and students for the same reason. For it has 
always in the past answered admirably as a repository of decisions, 
covering all sides of a legal point, though sometimes without 
announcing definitely what the law might be upon that point. 
With students and instructors, it has been a difficult book to use 
satisfactorily, because of its very indefiniteness. However, the 
fact that so many subjects are embraced within the three volumes, 
has more than counteracted the less desirable qualities of the book. 
Parsons on Contracts has needed, for a long time, a thorough 
revision, not only of the text, but also of the accompanying notes. 
In other words, it has needed a revision which would make it a 
text book of modern law, rather than of the law of 1853. Mr. 



